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DETAILED ACTION 

1 This action is responsive to the amendment filed on February 21, 2006. 

Priority 

2 This application claims benefit of 60/432,981 that filed on December 13, 2002 as recited 
by applicant in the Declaration that filed on February 21, 2006 (see page 2, in the Oath or 
Declaration). Accordingly, the data provided by applicant is consistent with PTO records. 

3 The rejection of claims 1-11, 16-18 and 21-29 under 35 U.S.C. 102(e) as being 

anticipated by Lagrange et al. (US' 168 Bl), is maintained for the reasons set forth in the 
previous office action that mailed on 10/20/2005. 

4 The rejection of claims 1-15, 17-21 and 23-29 under 35 U.S.C. 102(e) as being 
anticipated by Javet et al. (US' 128 B2) is withdrawn because the reference is not a proper 102(e) 
reference. 

5 The rejections of claims 22 and 16 under 35 U.S.C. 103(a) as being impatentable over 
Javet et al. (US' 128 B2) and/or over Javet et al. (US' 128 B2) in view of Junino et al. (US' 129) 
are withdrawn because Javet et al. (US' 128 B2) is not a prior art. 

New ground of rejection 
Claim Rejections - 35 USC § 102 

6 The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was icnown or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the applicant for a patent. 
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Claims 1-15, 17-21 and 23-29 are rejected under 35 U.S.C. 102(a) as being anticipated by 
Javet et al (WO 01/851 1 1 Al). The US Patent No. (US 6,740,128 B2) is used as English 
translation of the Patent WO 01/851 1 1 Al. 

Javet et al. (US' 128) teaches a hair dyeing composition comprising dialdehyde 
heterocyclic compound of 2,5-thiophene-dicarboxaldehyde (see col. 5, line 27) that reads on the 
claimed formula (I), in which R is 5-membered monoheterocyclic ring comprising a sulfur atom 
as claimed in claims 1-7 and a nitrogen compound of monoethanolamine that reads on the 
claimed formula (II) as claimed in claims 1 and 8-11 (see col. 5, line 33), wherein the nitrogen 
compound is 1,4-diaminobenzene (para-pheneylenediamine) as claimed in claims 12-15 (see col. 
5, line 35), wherein the amounts of carbonyl compounds and amines individually in the ranges of 
0.01 to 10% which within the claimed ranges as claimed in claims 17-20 (see col. 6, lines 14-17) 
and wherein the dyeing composition has a pH in the range of 6 to 1 1 which within the claimed 
range as claimed in claim 21 (see col. 6, line 61). Javet et al. (US' 128) also teaches a process 
for dyeing hair and a multi-compartment device as claimed in claims 23-29 (see col. 7, lines 12- 
19 and col. 18, claim 1 1). Javet et al. (US' 128) teaches all the limitations of the instant claims. 
Hence, Javet et al. anticipates the claims. 

Claim Rejections - 35 USC § 103 
1 The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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Claim 22 is rejected under 35 U.S.C. 103(a) as being unpatentable over Javet et al. (WO 
01/85 1 1 1 Al). The US Patent (US 6,740,128 B2) is used as English translation of Patent WO 
01/85111 Al. 

The disclosure of Javet et al (US' 128 B2) as described above, does not teach the 
claimed range of the pH of the composition. 

However, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to formulate a dyeing composition with the claimed pH range because 
the reference teaches a dyeing composition having a pH in the range of 6 to 1 1 (see col. 6, line 
61) which is overlapped with the claimed range, and, thus, a person of the ordinary skill in art 
would expect such a composition to have similar properties to those claimed, absent unexpected 
resuhs. 

8 Claim 16 is rejected under 35 U.S.C. 103(a) as being unpatentable over Javet et al. (WO 
01/851 1 1 Al) in view of Junino et al. (US 4,797,129). The US Patent No. 6,740,128 B2 is used 
as EngUsh translation of the Patent WO 01/851 1 1 Al. 

The disclosure of Javet et al. (US' 128 B2) as described above, does not teach aqueous 
ammonia as a nitrogen compound of the claimed formula (II). 

However, Javet et al. (US, 128) suggests the use of alkalizing agents such as ammonium 
hydroxide for adjusting the pH of the composition (see col. 7, lines 4-7). 

Junino et al. (US' 129) in analogous art of hair dyeing formulation, teaches a composition 
comprising alkalizing agents such as aqueous ammonia and or ammonium carbonate for 
adjusting the pH of the dyeing composition (see col. 6, lines 1-5). 
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Therefore, in view of the teaching of the secondary reference, one having ordinary skill in 
the art at the time the invention was made would be motivated to modify the composition of 
Javet et al. (US' 128) by substituting the ammonium carbonate with the aqueous ammonia as 
taught by Junino et al. (US' 129) to make such a composition. Such a modification would be 
obvious because Junino et al. (US' 129) clearly teaches the equivalence between aqueous 
ammonia and anmionium carbonate as the alkalizing or basifying agents use to adjust the pH of 
the dyeing compositions, and, thus, a person of the ordinary skill in the art would be motivated to 
substitute the ammonium carbonate in the composition of Javet et al. with the aqueous ammonia 
as taught by Junino et al. in order to adjust the pH of the dyeing composition and would expect 
such a composition to have similar properties to those claimed, absent unexpected results. 

Response to Applicants Arguments 
9 Applicant's arguments filed 2/21/2006 have been fiiUy considered but they are not 
persuasive. 

With respect to the rejection of claims 1-11, 16-18 and 21-29 under 102(e) as being 
anticipated by Lagrange et al. (US' 168 Bl), Applicant argues that aldehydes are one of five 
possible categories for the second ingredient of Lagrange and thus for one of ordinary skill to 
choose aldehydes would require an inordinate amount of picking and choosing. 

The examiner respectfiiUy disagrees with the above arguments because a claim is 
anticipated only if each and every element as set forth in the claim is found, either expressly or 
inherently described, in a single prior art reference." Verdegeaal Bros, v. Union Oil Co. of 
California, 824 F.2d 628, 631, 2 USPQ2d 1051, 1053 (Fed. Cir. 1987). "When a claim covers 
several structures or compositions, either generically or as altematives, the claim is deemed 
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anticipated if any of the structures or compositions within the scope of the claims is known in the 
prior BTtrBrown v. 3M, 265 F.3d 1349, 1351, 60 USPQ2d 1375, 1376 (Fed. Cir. 2001). In this 
case Lagrange et al. (US' 168 Bl) clearly teaches a dyeing composition comprising dialdehyde 
heterocyclic compound of 2,3-thiophene-dicarboxaldehyde as claimed (see col. 8, line 10) and a 
nitrogen compound of monoethanolamine and aqueous ammonia as claimed (see col. 1 1, lines 
65-66). Therefore, Lagrange et al. teaches the limitations of the instant claims and thus, the 
rejection under 102(e) is proper and maintained. 

With respect to the rejection of the claims 1-15, 17-21 and 23-29 in the light of the 
intemational Application (WO 01/851 1 1 Al), Applicant argues that Javet et al. (WO' 1 1 1 Al) 
doe teach dialdehyde heterocyclic compound 2,5-thiophene-dicarboxaldehyde among a laundry 
list suitable carbonyl compounds which require improper picking and choosing to obtain the 
presently claimed heterocyclic polyaldehyde. 

The examiner respectfully disagrees with the above arguments for the same reasons 
mentioned above. 

With respect to the rejection of claim 22 under 35 U.S.C. 103(a) as being unpatentable 
over Javet et al. Applicant argues that the examiner appears to using the present claims as a 
blueprint to find the aspect from the disclosure of Javet, which support his rejection. Applicant 
also argues that the recitation does not provide any guidance or motivation to choose 2,5- 
thiophene-dicarboxaldehyde or any specific heterocyclic polyaldehyde and only with improper 
hindsight could one of ordinary skill in the art have reached the presently claimed invention, 
including the pH range from Javet. 
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The Examiner respectfully disagrees with these arguments because Javet et al. (US' 128 
B2) clearly teaches that the dyeing composition has a pH in the range of 6 to 1 1 (see col. 6 line 
61), which overlapped, with the claimed range (5 to 1 1). Further, with respect to the argument 
based on the lack of motivation to choose 2,5-thiophene-dicarboxaldehyde or any specific 
heterocyclic polyaldehyde, the examiner would like to point out that obviousness may be 
estabhshed by a general teaching in a prior art reference. See In re Corkill, 111 F.2d 1496, 1500, 
226 USPQ 1005, 1008 (Fed. Cir. 1985) (Obviousness rejection of the claims affirmed in light of 
prior art teaching that "hydrated zeolites will work" in detergent formulation, even though 
"inventors selected the zeolites of claims from among * thousands' of compounds" ). See also 
Merck v. Biocraft, 874 F.2d 804, 807, 10 USPQ2d 1843, 1846 (Fed. Cir. 1989); In re Susie, 440 
F.2d 442, 445, 169 USPQ 423, 425 (CCPA 1971). 

Furthermore, in response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that any 
judgment on obviousness is in a sense necessarily a reconstruction based upon hindsight 
reasoning. But so long as it takes into account only knowledge which was within the level of 
ordinary skill at the time the claimed invention was made, and does not include knowledge 
gleaned only from the applicant's disclosure, such a reconstruction is proper. See In re 
McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). Therefore, the prima facie of 
obviousness has been established. 

With respect to the rejection of claim 16 under 35 U.S.C. 103(a) as being unpatentable 
over Javet et al. in view of Junino et al. Applicant argues that there is no basis of suggestion or 
motivation one skilled in the art to select 2,5-thiophene-dicarboxaldehyde as an aldehyde 
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component and /or to use aqueous ammonium as the nitrogen component with any reasonable 
expectation of success. 

The examiner respectfully disagrees with the above arguments for the same reasons 
mentioned above. 



Any inquiry conceming this communication or earlier communications from the 
examiner should be directed to Eisa B. Elhilo whose telephone number is (571) 272-1315. The 
examiner can normally be reached on M - F (8:00 -5:30) with alternate Friday off 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Douglas McGinty can be reached on (571) 272-1029. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Apphcation Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for impublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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